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COMMll TLL ON I'HANGWH IAllON 
AND INFRASTRUCTURE 

Dockct Managcmcnc Fncili ty 
U.S. Dcp'mmcnr of Transportation 
400 Seventh Strccc SW, Room PL-401 
Washington, DC: 20500-OQO I 

RE;: Commcnts to Commandant Thomas H. Collins 
Coilst G U W ~  Docket NO. USCG-2003- 14472 - 3 5 

Dcar Admiral Collins: 

7'hc Joncs Act is a critical component of our nation's military :mci economic 
security, a d  the US.-citizcn ownership and control requircmcnts are a foundation ofthat 
law. In cnacting the vcssel lcac financc provisions, thc Unitcd Statcs Congrcss did not 
intcnd 10 undcrminc thc Joiics Act. Misapplication of the vessel leasc financc provisions 
has significant competitivc consequences for the domcstic maritime industry. Companies 
establishing clahordtc schcmcs to circumvent thc intcnc of thc law have uscd transfcr 
pricing an3 tax advantages to compctc unfairly in the domcstic tradcs and to uiiderminc 
thc Joncs Act, harming U.S. shipyards, labor, and other operators.. As a Mcmber of the 
Housc Transportation & In frastructurc Committcc and thc Housc hrmcd Scrviccs 
Committee, 1 can assure you that this was never the intcnt of Congress. 

'I'hc Coast Guard's find rulc on lcasc financing as piiblishcd on February 4, 2004, 
made significant progress toward implementing regulations to govern pcrmissible lease 
financing arrangcmcnts. Thc agency rightly considcrcd thc intcnt 2nd spirit of the Joncs 
Act in dcvcloping its rule. By doing so, the Coast G m d  has taken commcndablo steps to 
partially close the Joncs Act loopholes that have bccn cxploited by some foreign shipping 
comp:mics using Icrsc financing. Thc addition:il joint agcncy rulemaking now proposcd 
by the Coast Guard and the Maritimc Administmtion offers an opportunity to effectively 
complctc thc job of closing such loopholcs. 

By prohibiting a vessel lease financing owncr from chartering a lease financed 
vcsscl back to itsclf or an affiliate, forcign shipping companies wit1 no Iongcr bc ablc to 
use lease financing to compete unfairly against bona fide domestic Jones Act opcrators. 
Therefore, the proposcd $67.20(a)(9) should bc adoptcd. The joint rule should prohibit 
:dl cha.rtcrs and sub-chartcrs of a lcasc !in:tnccd vcssol back to the vcsscl's owncr, cxccpt 
in the case of a leasc financed vessel used to carry proprictary cargo. To be most 
cffcctive, chartcr back arrangcmcnts should bc prohibitcd whcrc thcy govcm not only thc 
vcsscl's operations, bur also its busincss use it' not for propriotary operations. 'I'his 
prohibition will help to ensure that forcign tax advantages relevant to rhc busincss use of 
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vcssels do not place domcstic companies offering for-hire maritime serviccs to third 
partics at :i compctitivc disadvantirgc, Ry contrast, thc ; ~ I t ~ ~ l i i t i ~ c I y  proposcd 
$67.20(;1!($) should not bc adopted. By the Coast Guard’s own admission, this provision 
is incomplctc and would leavc many qucstions unrcsoIvcd regarding the chartcring back 
ofa 1c;isc tinanccd vcsscl. We must prcvcnt rather c h m  hcilitdc m y  tbrtticr inuddying 
of thc quagmire waters. 

It is crucial to accknowlcdgc a distinction bctwccn thc business use of a vcsscl and 
its mechanical opcrztions in the context of vcswl lease financing amngcments. No 
mrlttcr how clcvcrly convoluted tlic organimtional struclurc of :I Icasc firlancing 
transaction may bc in its efforts to give thc appcarance of adhering to the letter of the law, 
thc primary Joncs Act issue is control. Thc immcdiatc physical control ofa lcasc 
linzlnccd vcsscl is inciclcnwl, howcvcr. to tlic ovcrall control of its purposc LIS :L pawn in 
the grand schcme of the arrangement. Operational control of a vessel, then, should not he 
confuscd with control of opcratioris in  the largcr scnsc. 

Tf an economically superior foreign cntity ultimately pulls thc strings that control 
thc hchavior of thcir domcstic allilialc. thcii thc intcnt of the Joncs Act has bccn 
thwartcd. At that point, the domcstic affiliate i s  economically dependent upon the 
foreign cntity to the extent that thc amngcment sewcs as a siphon, drawing thc proiits 
from our  co:ist,wisc trddcs cff~xtlcssly :\cross an occ;i~i. Vcsscl lcasc financing is inrcndcd 
by Congress to facilitate passive investments by bona fide financial institutions. Vessel 
Icasc tlnancing is not intcndcd by Congcss to fhcilitatc indirwt cconomic control ovcr 
dorncstic opcrators by foreign cnrirics seeking clandcstinc entry into the Joncs Act trades. 

Thc iincicrlying inotiv;ition for cicvising inulti-l;iycrcd, intcmatiotul schcmos is 
prcciscly the type of thing thc Jones Act has outlawed. That motivation for foreign 
shipping companies is to obtain a foothold from which to funncl thcmsclvcs thc lion’s 
s h r c  ol’commcrcial profits from tho Amcricin coaslwisc tracks whilc avoiding paying 
U.S. taxes. If successfully manifestcd, its effect will incrcasingly and ultimately bc to 
climinatc Amcrican jobs, prc,wnting ;1 vcry real thrcat to our industrial b : ~ .  ‘I’hc Joncs 
Act exists to protcct thc United States from lhis type of parasitic relationship with forcign 
cntities. Tf we effcctivcly submit the economic control of our domcstic trades to foreign 
cntitics. our n;ktisnal nnd ccoiiomic sccurity is compromised :dong with our law. As 
such, cnsuring the integrity of thc Jones Act is a mattcr of survival. 

By ti11 moms. thc joint agciicy proposcd rulcmaking should adopt maximum 
limitations on thc grandfather provisions published in the final rule. As expressed in my 
commcnts of October 7. 2002 on thc final rulc. clclction of thc grandl3ihcr prwisions 
altogether would bcst cnsurc the preservation and integrity ofthc Joncs Act. We rue 
trying to stop the blccding hcre, and a tourniquct is more effectivc than a bandage in that 
regard. Tinic is of tho csscncc for m:uiy of the sniallcr Jorics Act opcrators. who will riot 
bc able to survive threc ycars’ worth of he,zd-on competition against opcrations that are 
tinanccd and ultiinatcly controllcd by mammoth forcign conglomcratcs. Thc proposcd 
rtirco-ycnr limitation on thc grandhther provision will buy forcigri organizations enough 
timc to engage in anti-compctitive behavior, which could dramatically rcducc the size 
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and value of our domcstic fleer. A bandagc is bctter than nothing, but grandfathering will 
still rcstilt in ncgitivc co.twqiicnccs h r  rhc Joncs Act. 

Rcgarding third party audits of cndorscnicnt applications, thc Coast Guard and thc 
M:irititnc Administcition should use all iiv;iil:iblc powers Lo closcly monilor thcm in 
cnforcing the vessel leasc finance rule. This is ultimately and inherently a govemmental 
function and rcsponsibility. howcvcr. Inildcquntc scrdny on  thc part of thc Coast Guard 
h w  contri butcd significantly to thc problems associalccl with the application of vessel 
Icasc financing. It is critically important to fully rcvicw proposed vesscl lcasc finance 
transactions. thcir commcrci;d structurc. and thcir implications 
dctcrminations. As the Coast Guard, the Maritime Administration, and thc industry have 
seen. addrcssing concerns after transactions arc approvcd is fmught with difficulty. 
7mns:ictions involving Ibrcign shipping coinpanics or ch:irccr back arri~tigc~ncnts should 
especially raise a rcd flag of questionability. The Coast Guard should grant interestcd 
partics an opportunity to rcvicw and coinmcnt publicly an any qucstianablc tnnwctions 
prior to tho issuance ofdocumcnts. 

;dl prior to tnakirig 

Lsstly. in dctcrmining thc aggrcgatc rcvcnucs tcst qua1ilic;ltions o f  :I foreign 
entity, the Coast Guard should closely rcvicw prospective transactions that would rcsult 
in thc entity becoming non-compliant at sotnc point in thc futurc duc to contractual 
:irrangcmcnts. For example, the Coast <hard should no1 issue ccrtiticatrcs to vesscls 
where therc is an indication that agrecmcnts or contractual rclations exist that would 
C ~ U S C  thc cntity to fail thc qgtcgatc rcvcnucs tcst upon thcir consummation. Such 
careful scrutiny is ricccssruy to prevent forcign conglomerates from utilizing lease 
financing to get a foot in thc coastwise trades door that will facilitate thcir long-range 
iiitcnt to bccamc priimirily iiivolvcd in shipping. 'I'hcsc typcs or transactions should also 
mise 3 rcd flag of questioiiability, impropriety, and bad intent toward the Joncs Act. As 
the Coast Guard wcll knows regarding Icasc finance transactions, cnforccmcnt of thc 
Icttcr. intent, :md spirit ol'thc Joncs Act is pactmount. 
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Sinccrcly, -, 

Mombcr of Congress 
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